
August 6, 9999 

On October 30,1998, &e F d d  I k t i o n  Cornmtsriion ndfied Wda11 fop Us MI 
Commitae (“Comnitree”J and you, as treasurer, of a tmplmint alleging violations of certain 
sections cif the F a W  Election Caqaiga Act of 1971, as i d e d  (“the Act”). A copy ofrhe 
complaint was foiwzded ID the Conunittee at that h e .  

Upon furtlier review of the alIegations contained ita the CcPrslpiIaint, and inltbrmation 
provided by the Committee, ihe Co&ss;ion, on Yuly 20,11999, fom,d t h t  there is reason to 
believe d.ie Committee and you, as tremwm, violated 2 U.13.C. $9 434@) md 44ia(f), provisiom 
ofthe Ac:t The Curnmissi’on also found re,ason to believe the eOmm&ee ;md you v i o f d  
2 U.S.C. Q 441b hy receiving: a $5,Q80 contribution &om the South Bay Voter Regktratisn PAC. 
The Factual and Legal Analysis, which fowed a basis for the Commission‘s finding, is attached 
for your information 

You may submit m y  factual or legal materials th you belkve are relevant to the 
Commission’s consideration ofthis matter. Please wbmit ,such mat~.xialn b the G e n a l  
Counsel’s Office within 15 days of receipt of this le&x. Oilhere appqni;rite, statements should Im 
submitted under 32th. In the: absence of additional information, the Commission m y  find 
probable cause tci believe h i t  a violation has occurred and prwd with conciliation. 

In order to  expedite 1he re~~lutioni ofthis mtlter, the Comissior;. has al~0 decided to 
o f f -  to enter into negotiations directed triwards reaching ;ai concilia(rion. aipmmt in settlement 
of this n’tatter prior to a finding of probab’le cause to believe. Enclad is a conciliation 
agreement that the Comnlis:iion ha.. approved. IPyau are interest& in expediting the resolution 
of this nlatter by pursuing pireprobable ca~,use Canci1i;ttioq. and if yo& agree with the provisions of 
the enclxcd agwment, !piease sign and r e m  the apeenrent, along with the civil penalty, to the 
Cornmimion. In’. light of the fact that coriciliation negotiations, prhr to a finding of probable 
muse to) believe,, are limited to a maximum of 30 days, you sbould respcmnd to thh notification ,as 
soon as possible. 
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Requests fcir extensiions of time will not be rouhely granted. Requests must be made in 
writing at least five days prior to the due dabte of the re:;ponsl: and specific ;good cause must be 
demonstrated. In addition, the Office of the General Counsel ordinarily will not give extensions 
beyond 201 days. 

If you interid to be represented by counsel in this matter, please advise the Commission 
by completing the enclosed form stating thle name, address, and telephone number of such 
counsel, and authorizing such counsel to receive any notificaations and other communications 
from the Commission. 

This matter will remain confidential in accordance with 2 U.S.C. $4 437g(a)(4)(B) and 
437g(a)(l2)(A) Enless you notify the Commission in va-iting that yon wish the matter to be made 
public. IFyou have any questions, please (contact Eugene 13. Bull, the attorney assigned to this 
matter, at (202) 6441650. 

Sincerely, 

Scott E). Thomas 
Chai II 1 Wl 

Enc1osun:s 
Desigmtion of Counsel Form 
Factual and Legal Analysis 
Concilhtion Agreement 

cc: Honorable Tom Udal1 
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FEDERAL ELECTION COMIMISSIOW 

FACTUAL AND LEGAlL ANALYSIS 

RESPONDENT: ‘Udall For Us All Commirttee hlURs: 4830 and 4845 
imd Cardyn H. Gonzaleiq as treasurer 

I. __- GENERATION OIF TME’MA.TTE::R 

The Republican Party of New Mexico (the “RI’NW), by andl through its Chairman, Johi 

Dendahl, filed a complaint and amended complaint on, October 22 arid October 28 of 1998, 

respectively, alleging that certain persons imd entities violallled sections ofthe Federal Election 

Campaigla Act of 1971, as amended (the “,Act”) and the Coimnissiorr’s reLwlablons. 

Specifical:ly, the Qctober 22nd complaint alleges that Tom Udall--a candidate in New 

Mexico’s Democratic primary election for the 3rd Congrewional District--through Udall for Us; 

All Committee arid Carolyn 13. Gonzalez, as treasurer (the “Udall Committee” or “Committee”) 

received 1,687 cantributictns that were eamarked for non-.s:xistent primary election debt, 142 

days after the primary election. The complaint alleges that the improper contributions totaled 

$485,236.81, and, specifically names 58 individuals and entities who allegedly gave improper 

contributions. It further alleges that Udall, through the Udal1 Committee, accepted a single 

contribution that was up to 8;O times the Fiermissible Federal limit kom his Wife, Jill Z. Cooper, 

in the form of a 530,000 1,oan on May 22, 1998, and :a $501,,000 loan on September IS, 1998; and 

states that one ot‘the loans was not properly reported. 

After tlx Udall Clommittee filed ii letter and IWO amended disclosure reports with the 

Commission which indicated that large amounts of genered election contributions had been 
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designated as primary election contributions due to a clerical error, the RF“M filed an amended 

complaint in  this matter on October 25, 191)s. Since the Udal! Committee’s amended disclosure 

reports apparently account for nearly the entire $485,236.8 II in allegedly improper contributions 

mentioned in the original complaint, the arnended complaint appears to drop this Larger 

allegation. However, the amended complaint alleges (hat S;louth Bay Voter Registration PAC 

(“SBVR)--one of the uxitri’butors named in the WNMs {original c;ompllaint-is not a 

registeredl Federal committee, and thus, made an excessive ccontribution when it gave $5,000 to 

the Udall Commil.tee. The amended complaint also al!lege!; that, irrespective of the explat ion 

and amended disclosure re:ports provided 1:o the Commission by the Udall Committee on October 

23, 1998,. the Committee iion,etheless received some postprimary election contributions in 

excess of its existing primary election deh,t. 

$1. FACTUAL ANDmGAL ANAI,YSI[$ 

A,. Response 

The Com.mission ireoeived the Uddl Cornmitiee’s :response to the complaint and amended 

complaint on November 30, 1998. The rmponse states the Committee’s belief that by filing 

amended reports on Octo’ber 23, 1998, it corrected the misreporting of general election 

contributions as primary ‘contributions, and “cured any defects that may have been the basis of 

naming individual contributors” in the complaint. The response acknowledges that the $30,000 

loan -initially reported as having come from Tom Udal1 and his wife, Jill Coopr-was not 

properly shown on the filrst page of the Udal1 Committee’s 1998 July 15 Quarterly Report, but 

points cut that the amount avas otherwisc: listed on the Detailed Sunmay at page two, and on 

Schedule C of the report. The response dso avers that the $30,00Cn loan., and a later $50,000 

loan, w’ere improperly re:po:rted as having been made by Tom Udall and Jill Cooper. It asserts 



candidate: and his wife. 

M e r  reiterating th.at ;a clerical error resulted in the reversal cif primary and general 

election tiesignati.ons for a large number of contributions reported o:n the Udall Committee’s 

1998 October 15 Quarterly oeport, the response contends that the remaining contributions made 

for debt retirement after tlhe :primary election were lawful, because the debt and obligations 
. .  

.. 

_ _  incurred for the primary c1ec:tion exceeded the post-primary contributions made to retire primary 

... . .. . .  election debt. .. 
.. - .. . .  -. 
. .  _ _  
% ~. 

‘fie response furthe; contends that the Udall Committee mistakenly accepted the $5,000 : i  

i;; 
_ I  

. .  ~ . .  . .  ..., -.. ..  contribution froin South Bay Voter Registration PAC. According ‘to the Udall Committee’s 

response, as soon as the error was discovered, the improper conPrit1utio;ii was returned. 
.. . .  ~, ... 
P! I 
: >Y 

B. Applicabde Law 

The Federal Election Campaign Act of 1971, as amended (“the .4ct”), specifically 

providm that the contritiution limitations shall appty separately with respect to each election. 

2 U.S.C. Q 441;i(a)(6). Caintributors to candidates are encouraged to designate their contributions 

in writing for particular elections. 11 C.F.R. Q 1 lO,l(b)(2)(i). In cases where a contribution i:s 

not designated in writing by the contributor for a p;ilrticular election, the contribution is 

considered to be in connection with the next election for that Fedcral office after the contribuuion 

is made. 11 C.F.R. 58 110.l(b)(2)(ii) and 110.2@~(2)(ki). Contributions which are designated 

for a particular electiori, but made aftei the date of that i:lection, may cinly be accepted to the 

extent the conbibutions do not exceed a committeie’s “net debts outstanding” for that election. 

1 1 C.F.R. $ 3  1 lO.l(b)(3)(,i) and 110.2(b)(3)(i). Net debt outstanding is calculated as of the day 

of election and means, the total amount of unpaid debt and obligations incurred with respect to 



4 

.. , : / :  . .  
~ . .  t::~ 

. .  . ri . . .  : i.i 
i : .  : :. : 
. .  -. . 
. .- 

an election. less the sum of: the total availabk cash on hand to pay those: debts and obligations, 

and the total amount owed to the candidate or political coiinmittee in the form of credits, refunds 

of depostits, returns, or receivables, etc. See I 1  C.F.R. Q 1 lO.l(b)(3)(ii). Accordingly, if net 

debts ou.tstandin,g do exist, then as additional fiuds are reiceived and expenditures made, the 

amount of net debts outsianding shall be adjusted. 1 I C.F.R. Q li 10~1@)(3)(iii). Convenely, if 

net debts outstanding do not exist after an election, then a, committee may not lawfidly accept 

any postelection contributions for any purpose. Candidates who participate in both the primary 

and general elections may pay primary election debts and. obligatims with funds which represent 

conbiblitions miade with respect to the gc:neral election. :i 1 C.F.R. 5 1 10.1@)(3)(iv). 

Pursuani! to 11 C..F.I<. Q Q  I lO.l(b$(3)(i) and 110.2,@)(3)(i), when a treasurer of a 

campaign comniittee receives postelection contributions, in the ab:sence of, or in excess of, net 

debts outstanding, then witlhin ten days of receipt, the treasurer nust either deposit the 

contribution or return it to ihe contributor. If deposited, ,the treasurer hais sixty (60) day:s from the 

date of receipt to obtain a neattribution a'r redesigwtion of the contribution to cure the illegality. 

11 C E R  QQ 103.3@)(3) and 110.1@). Those contributions not reattxibuted or redesignated must 

be refunded to ,the contribu.tor within sixty (60) days. 1 1 C.F.R. 9 103.3(b)(3). 

Section I. IO.lOfii) auows candidates to make unliimited contributions fiom personal 

funds. For the purposes of'this section, personal funds iiricludes any 

applicable statc: law, at !he time he or she became a. candidate, the candidate had legal right of 

access to or wntrol over, and with respect to which the cadidate had either (i) legs and righthl 

title, or (ii) an 'equitable: interest. 11 C.F.R 8 I iO.liO(b)(I)(i) and (ii). A candidate m y  use a 

portion of assets jointly oamed with his, or her spouse as personal funds. 

I I C.F.R 0 1 IO. IO(b)(:Z). The portion of the jointlly owned asset"; that shall be considered as 

which, lander 
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personal funds oilthe candidate shall be that portion which is the candidate’s share uzder the 

instnunent(s) of’conveymce or ownership. id. If no specific share is indicated by an it~~tr~nmt 

vfconveymce or omerslkip,, the value of one-half vfthe poperty used . itdl be considered as 

personal funds of the candidate. id. 

The Act lcontemp!late:s loans made: by or gumanteed by a wididate as political co:mmittee 

receipts which must be n:ported pursuant to Section 43403). See also 

1 1 C.F.IR. 104,.3(a)(4)(iv). 

~c0rporal:ions and labor organizafiions are pro?hibiti:d from making any contribution or 

expenditure in c,onnection vvith Federal e:lections. 2 U.S.C. P441b. The Act also makes it 

dawfirl for any pol i t id  cc3mmittee ar federal mndhdate fv rec-eive such a contribution. Id. An 

organization that does not apdify as a political committee under the Act, which makes 

contributions or expendj tures, must establish a separate ~ J C C O W ~  to which only funds subject to 

the pm’hibitions and limitations of the Act shall be tleposiited, and :kom which contributions, 

expdittnres, aind exern~pted payments s!Ml be made. Sere 11 C.F.R. 5 102S(b)(I)(i). 

No penon may inaire a contribufion to a carxiidate for Federal a ice ,  and his auafrijiiiized 

campaign conunittee, 51 excess of $l,OQO p a  election. z! U.S.C. § 4ala(a)(l)(A). The term 

‘‘Perxfn” includes committees other than multicandidate political ,comnnittees. See 

2 U.S.C. $5 431(11) anld 441a(a)(2). M:dticandidate pllifical conunittees are pohkd 

committees which have: been registered under Section 433 of the Act For a peiiod of not less thm 

6 months, which have received contribirfions from more: than 58 persons, and, except for any 

State political party organization, have made mntributiii~ns to 5 01: more candidates for Federal 

ofice. 2 U.S.C. 4 441;@)(4). P u m m t  to 2 U.S.C. lj 44la(f), candidaks and polltical 
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committees are prohibited froim knowingly accepting ;my oontributialn in violation of the 

provisions of Section 441a. 

C.. Analysis 

1. Post-Primary Contributions 

Some conlributors and “1,687 contributions” aue mentioned in the complaint solely 

because, at one time, the 1Jdall Committee was mistakenly reporting general election 

contributions as primary election contribulions. As the Co*Mittee amentied disclosure reports 

demonstrate that ihese conitributions were .reaIly general election contributions, there is no reason 

to believc: its receipt of these contributions; were recekpts of‘ post-primary ,contributions in excess 

of outstanding primary d&bt, as alleged. Tbw, the C o d t t e e  did not vialatate the Act’s 

cantribution Iimils with respspect to these contributions. 

H!owever, the Conunjttee did receive post-primary election contri!butions in 1998, 

purportedly to retire primiuy debt. Some ofthese post-pri~masy contributions were in excess of 

outstanding primary election debt in violation ofthe Act. A review of the Udal1 Comnittee’s 

199s July 15 Qwxterly R q m t  and amendments suggests t b t ,  with the exception ofthe reported 

530,000 loan andl an addilional$4,76 1.25 in obligations that appewed in an amendment to the 

July 15 (&mterly Report, as of June 38,1998, the Committee had n*ed, all outstaading debts (IT 

accounts payable h m  the primary election. The Coi&ttM app~t:~t ly  lawfbliy retired 

outstanding primary election debts or accounts paydjle, other ?hiin the reported $34,761.25 in 

obligations, with funds raised in connection with the upearning general election. See 

1 1 C.F.R. 5 1 lO.l(b)(3)(iv). Having done so, the Udal1 Corniffee could no Ionger accept post- 

primary election contributions in excess of the $34,761.25 rem;iinirg primary debt. &e WJR 

4750 (Harvey Gantt for Senate Campaign Committee). However, the Committee’s disclosure 
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reports indicate that during the remainder of 1998 the Committee received primary election 

refunds, and additional contributions to primary debt that exceeded this amount by 

September 17, 1998, and resulted in the receipt of excessive contributions by the Committee. As 

Udall for Us All Committee and Carolyn HI. Gonzalez, as treasurer, accepted contributions, for 

primary e’fection debt at a time when all primary election debts were extinguished, a d  did not 

r e h d  or seek redesignatiains for these contributions; ,and, is several of the improper 

contributions to primary debt were made by persons or entities that otherwise made the 

maximum allowable contribution to the UtMI Comittee’si general election campaign, there is 

reason to believe ithe Committee violated I! U.S.C. 9 441a(f). 

Fiuther, one of the cointributions ta extinguish the Udal1 Conunittee’s primary debt was a 

$5,000 contribution from lhe South Bay Voter Regisration PAC. Because the SBVR is nLot a 

multicandidate politid conunittee pursuant to the Act, it can not make contaibutions in a c e s  of 

$1,000 per election to a political candidatc:. See 2 U.S.C. 3 441a(a)( l)(A). Moreover, the: 

organbation is registered with the California Fair Politiical Practices Commission, and not at all 

with the Federal :Election Commission. A s  California law remains uncertain with respect to 

individaal contribution limits, but permit!; PACs to accept corporate: and labor contributions, the 

SBVR’s $5,000 contribution to the Udall Connmittw’s primary election cmpaign likely 

contained impermissible :Funds. See Service Employr!es In!r ‘1 Union v. Fair Political Practices 

Conm ’n, 955 F.2d 13 12 i(Wi Cir. 1992), cert denied., 1 12 5.Ct. 3056-57; .see also California 

Government Code $8 SS:lOZ:@) and(c), illid 85305@c)(l). Accordingly, there is reason to believe 

Udall foa Us All Committee and Carolyn H. Gomlez, as treasurer,, violated 2 U.S.C. 49 441a(f) 

and 441b by reoeiving this contribution. 
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2. Loans to the Udal1 Co airnittee 

Another alleg,ation in the complaint involves the IJdall Committee's purported receipt of 

an excessive contribution fiorn Jill Cooper in the form oftwo lloans, one: of which was 

improperly reported. The Committee's response to the complaint, at Bhibit G, provides copies 

of Merrill Lynch Priority Cash h4anagement ,4ccount statements for May and September of 

1998. The brokerage margin account reflected in the stai!emeids is in the names of Tom S. Udal1 

and Jill Z. Cooper, as joint tenants with rights of survivorship. The statements ofaccount show 

that on May 26,1998, a check in the amount of $30,000 was 'drawn on the amount, and on 

September 17, 1998, a checg. in the amount of $50,000 \.vas drawn on the account.' Both times 

the Udal1 Committee was the designated pa) ee. It is tho receipt of these checks by the 

Committee which the RPNM alleges resulted in excessive contributions by Jill Cooper to her 

husband, Tom UdaP1; and in the instance of the $30,000 check, a repoizing violation. 

Wilh respect to the allegation that Jill Cooper loaned or guaranteed either some or ail1 of 

the $80,000 the Committee received from the joint brokerage account ovmzd by the candidaate 

and his wife, the Commission is persuaded on the basis of the available evidence that the loans to 

the Committee we!re based eniirely on Tom Udall's half of assets jointly controlled with Jill 

Cooper. The starting and closing portfolio values for the account at issue beween April 30, I998 

and May 29,1998, were respi:ctively; between August 3 1, 1998 and 

September 30, 1998, the siarting and closil1g ponfoiio valucs for this account were 

Thus. 'Tom Udall's share of the assets in th.e account on h4ay 2.6, 1998 and September 

-- 
The complaint in this matter focuscs on the da.te the checks were written, whereas the I 

analysis herein focuses oni the date the chocks cleared or were actually dram against the 
brokerage accourit. 
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17. 1998-the dates the $30 000 and $50,003 checks were drawn on the account, respectively- 

was more than sufficient to guarantee the proceeds ofthe loans. The Committee has provided an 

explanation and ammded its, disclosure reports to reflect that at all times, TDm Wall-and not 

Udal1 and his wife--was the: sole source of Ihe loans. A s  there is no persuasive reason in the 

record to dlwbt thai the loans were based on Torn Udall’s share of assets in the account, there is 

no reason to believe the Udal1 for Us All Ccllmmittee and Carolyn PI. Cianzakz, as treasurer, 

received ark excessive contribution from Jill Cooper in violalion of 2 1J.S.C. 5 441a(f). 

The complaint also al1e:ges that the Committee failed to list tht: $30,000 loan on the first 

page of its 1998 July 15 Quartlerly Report in the space designated for debts and obligations owed 

by the Cornminee. Even though this same. infomatimi is provided on page 2 of the report where 

the amount is shown as a loian made or gumanteed by the candidate, the $30,000 loan was not 

further itemized or1 the report’s Schedule C as a candid.ate loan until the Committee filed an 

amendmerit to the 1998 July 15 Quarteriylkeport on October 23, 199B. The Committee’s Failure 

to put the loan information in each place where it was required appart:ntly compromised the 

utility of the disclosure report, as itemization involves recording imporfan%, specific information. 

The utility of the Committee’s 1998 October 15 Quarterly Iteprt was furlher compromisr:d 

because the Comniittee intarrectly checkei off general election contributions as having ken 

made for the primary election. in light of these probltms with the Committee’s reporting of its 

financial activity, there is ireason to believ: that the Udall f;or Us All Committee and Carolyn H. 

Gonzalez, as treasurer, violated 2 U.S.C. fi 434(b). 


